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ABSTRACT

The present article deals with the imposition of responsibility on the 

officials of the corporate for damaging the environment. This article makes 

analysis of the existing legal framework which is available for imposing the 

responsibility on the corporate officials in U.S, E.U and India. The article 

also analyses the problem which can arise in imposing the environmental 

responsibility on the officials. In imposing the liability on the corporate 

officials the paper also makes a study about the suitability of sanctions i.e. 

whether civil sanctions are suitable or we should go for the criminal 

sanctions to impose responsibility on the officials of the corporation. The 

paper advocates for the criminal sanctions for the corporate officials 

because of the lack of deterring effect of the civil sanctions on the erring 

corporate officials as they treat the imposition of the penalty as a sort of 

expense in their balance sheet. In criminal imposition of the responsibility 

the paper suggested for proving of a low level mens rea as it is easy to prove 

and in the set up 



of the company it is very hard to prove the general men rea or specific mens 

rea. The author compares in this article the legal framework which exists in 

India and E.U regarding imposition of the environmental liability on the 

officials of the corporation.

1. INTRODUCTION

The son shall not bear the iniquity of the father; 

neither shall the father bear the iniquity of the son: 

The righteousness of the righteous shall be upon him, 
1and the wickedness of the wicked shall be upon him

Multi-national corporations have acquired a ubiquitous presence in the 21st 

century. Their activities not only drive the world economy but are looked up 

to herald the next change at the global level. However, the gigantic 

corporations alongside their energetic contribution have come under 

intense critical scrutiny for their activities. The most prominent and vital 

examination has been in relation to their detrimental effect on the 

environment. Environment has come to occupy an immensely important if 

not centre stage in all corporate decisions. The potential impact of every 

corporate activity on the environment needs to be analyzed and calculated 

beforehand. This has become the norm across various jurisdictions across 

the globe. The adverse effect on environment of every corporate project 

needs to be assessed as a legislative mandate. The reason for this is not hard 

to identify. 

1 Ezekiel 18:20. Available online at http://bible.cc/ezekiel/18-20.htm. Last accessed on 

July 10, 2012.



The twenty first century has witnessed the awakening of ecological 

consciousness across the globe partially due to exponentially rising 

corporate power.  The environmental problems of the modern technocratic 

industrial society have been recognized as the manifestations of a 

continuous environment crisis. The process of development carried in the 

last two centuries has resulted in unfettered exploitation of nature, which 

has brought in its wake vast wastes, pollutions and radiation hazards. The 

whole world has now, realized the ever increasing problem of 

environmental pollution. The recognition of it is the various environmental 

conference which are held in the past 38 years i.e., from Rio to 

Johannesburg. To overcome this problem, the world community had 

adopted the Polluter Pay Principle. This principle was first formulated in the

Stockholm Conference Polluter Pays Principle has become a popular 

catchphrase in recent times. 'If you make a mess, it's your duty to clean it 

up'- this is the main basis of this slogan. It should be mentioned that in 

environmental law, the 'polluter pays principle' does not refer to 

"fault."Instead, it favors a curative approach which is concerned with 

repairing ecological damage. It's a principle in international environmental 

law where the polluting party pays for the damage done to the natural 

environment. It is regarded as a regional custom because of the strong 

support it has received in most Organisations for Economic Co-operation 

and Development (OECD) and European Community (EC) countries. 

International environmental law itself mentions little about the principle.

The notion that individual and corporations had a responsibility towards the 

environment is not a new one. The Stockholm declarations Principle 1 

referred to it as “solemn responsibility” to protect and improve the existing 

conditions of the environment. Thereafter, in the subsequent formulations 

have proffered to emphasize the individual character of this obligation. 

Thus the world charter for nature talks of the duty of each person to act in 

accordance with its terms. Similarly, under the draft principles on human 

rights and the environment, 1994 state that all persons have the duty to 

protect and preserve the environment. Apart from that a number of 

constitutions have incorporated this principle of individual responsibility 

for the protection and promotion of the environment.



2 Including Article 51A  of the Indian Constitution refers to the individual 

duty to protect and improve the natural environment or some similar 

concept. Although none of the international instruments and mechanisms 

creates legally binding obligations for the corporations or for the 

individuals as such. But it is unworthy to say that they are totally useless as 

they do provide a justification for individual responsibility as a means of 

enforcing environmental law.

2. ENVIRONMENT AND INDIVIDUAL CIVIL LIABILITY

2.1 Civil Liability: Position in USA

The first significant, contemporary anti-pollution act of USA was the Clean 

Water Act of 1977 the enactment of this act signified the federal 

government's seriousness regarding protection of the environment by 

punishing the offender with civil and/or criminal sanctions. The statute left 

the discretion on the government whether they punish the violators with the 

civil sanctions or through criminal sanctions or in the circumstances they 

can use both also. The act also permits the government that in case the 

violations had been committed by the company then liability can be 
3imposed on both corporations and corporate directors and officers.

As this act is not potent enough to cover every type of environmental 

pollutions, therefore , later on two more legislations were enacted to deal 

with the growing problem of the pollution. The first one is the Resource 

Conservation and Recovery Act (RCRA) enacted in 1976 is the principal 

Federal Law is governing the disposal of solid waste and hazardous waste. 

 Article 51 A(g) of the Constitution of India provides that to protect and improve 

the natural environment including forests, lakes, rivers and wild life, and to have 

compassion for living creatures.
3  Cindla A.Schipani, 'Taking it Personally; Shareholders  Liability For  

Environmental Hazards', 27 J.Corp. L. 29 2001-2002, pp.18

2 



the second one is The Comprehensive Environmental Response, 

Compensation, and Liability Act (CERCLA), commonly known as 

Superfund, was enacted by Congress on December 11, 1980, it provides for   

provided for liability of persons responsible for releases of hazardous 

waste. Under both these acts there are provisions which deal with the 

liability of the corporation for causing damages to the environment. But 

there is a confusion regarding the responsibility of the officers of the 

corporations.

The Section 107(a) of CERCLA provides a broad statutory definition of 
4"person,”  and same definition applies in the RCRA also It includes 

corporate shareholders, directors, officers and employees are potentially 

personally liable for response costs. As the definition of the person is very 

wide and keeping in mind the intention of the congress in enacting the 

statute had imposed individual criminal liability on the defaulters. The 

courts had evolved (and in many situations combined) four distinct theories 

of liability: (1) personal participation, (2) control of corporate conduct, (3) 

the prevention test, and (4) piercing the corporate veil.

2.1.1 The Personal Participation Theory : The most dominant basis for 

holding corporate officers liable for CERCLA response costs is the personal 

participation theory; it is applicable when the individual had participated in 

the environmental crimes personally and actively. This theory is used 

frequently to impose liability, because it is in consonance with the general 

principle of corporate law that holds corporate officers personally liable for 

torts.

4 “The term 'person' means an individual, firm, corporation, association, partnership, 
consortium, joint venture, commercial entity, United States Government, State, 
municipality, commission, political subdivision of a State, or any interstate body."



The most significant case regarding this is United States v. Northeastern 
5Pharmaceutical & Chemical Co., (NEPACCO I).  In this case, prior to the 

enactment of RCRA, the shift supervisor disposed of eighty-five drums of 

dioxin waste by burying them on a farm owned by a third party. The disposal 

was performed pursuant to a conversation between himself, an intermediate 

supervisor, and the vice president/managing shareholder of the corporation. 

In the conversation, the vice president/managing shareholder specified 

characteristics for the disposal site.

In a confusing analysis, the court held the vice president/managing 

shareholder personally liable without explicitly relying upon either 

CERCLA's statutory language or general corporate principles. 

2.1.2 The Control Theory : Another way in which the personnel of 

the company can be personally held liable is the control theory. Under this 

theory liability is imposed on the individual on the basis that how much 

control they exercise over the working of the company. As in the case of 

NEPACO the court had liable Lee and Micheal on the basis of this theory AS 

they are president and vice president of the company respectively, 

therefore, they had power and can control hazardous waste practices, his 

power to negotiate regarding disposal and his ability to prevent resulting 

from the disposal. The court went on to say that "imposing liability 

upon only the corporation, but not those corporate officers and 

employees who actually make corporate decisions, would be 

inconsistent with Congress's intent to impose liability upon the persons who 

are involved in the handling and disposal of hazardous substances." 

Accordingly, the Eighth Circuit concluded that Congress intended that 

corporate officers be included within the definition of "person" for purposes 

of RCRA. 

5 

F.2d 726 (8th Cir. 1986) {NEPACCO II), cert, denied, 484 U.S. 848 (1987).
579 F. Supp. 823 (W.D. Mo. 1984) {NEPACCO I), aff'd in part and rev'd in part, 810 



General, non-specific managerial control is not sufficient, but the control 

should be nuts and bolts and on day to day working and production aspects 

of the business. Consequently, in order to maintain consistency  with the 

doctrine of limited liability, courts should look at the officer's control over 

hazardous waste practices, not control over general corporate activities, 

when applying the "control test.

2.1.3 The Prevention Test :  District court  in the America has 

evolved a new standard for imposing individual responsibility on 

the personnel of the company. In Kelley v. ARCO Industries 

Corp., the United States District Court for the Western District of 

Michigan had evolved a new and more expansive liability test 

because, in its view, the traditional tests create disincentives for 

corporate officers to involve themselves in the environmental 
6decisions of their corporations.  In ARCO, the court saw a need for 

a "definitive standard" which would impose liability on a 

corporate officer who is in a position, but fails to take good faith 

measures, to prevent or abate unlawful waste storage or disposal.  

The court has called this definitive standard the "prevention 

test." In its analysis of relevant case law, the court focused on two 

factors: (1) the individual's power to control the corporation's 

practices and policies; and (2) the individual's actual efforts in 

that regard.

The prevention test had mainly two elements. First, the court examines the 

individual's  authority within the organization, i.e. in what position the 

individual holds the corporate office whether as an officer or as an director 

and after that makes an assessment of his actual authority.  This latter aspect

6.Kelleyv. ARCO Indus. Corp., 723 F. Supp. 1214 (W.D. Mich. 1989).



requires an examination of the actual distribution of power within the 

corporation, including the corporate hierarchy, the individual's place within 

it, and the percentage of the corporation's shares owned by the individual.

The second aspect of the prevention test analyzes how the individuals have 

used his authority. The court examines nonfeasance and misfeasance, also 

the courts take into account mitigating factors like "clear measures to avoid 

or abate the hazardous waste damage." Thus, if the individual officer had 

taken active, direct and knowing efforts to prevent or abate the incident then 

it may work in his favour as he had tried but was unable to prevent or abate 

the unlawful act.

2.1.4 Theory of Piercing the Corporate Veil : This theory of liability 

states that  the officials of the corporate cannot be held individually liable 

under the environmental statute.  Unless the circumstances are such that 

which allows the court to “pierce the corporate veil”The only one instance 

in which the court had used this theory for imposing the individual 
7 responsibility is In United States v. Mottollo, the court pierced the corporate 

veil, holding the sole shareholder of a corporation that owned a waste 
8disposal site personally liable for CERCLA response costs.  The court 

comes to conclusion that the sole reason why the proprietor had 

incorporated his business only for the sole purpose of escaping personal 

liability for possible environmental response costs.

The court premised liability on the proprietor's  personal involvement in the 
9waste disposal.  But this decision is not uniformly followed by other courts 

7 

8 Id. at 623.
9 No outsiders acquired management responsibilities, and no changes were made to 

business operations after incorporation

695 F. Supp. 615 (D.N.H. 1988).



 and thus, they subsequently ignored the veil-piercing theory as a means of 

avoiding CERCLA liability, calling into question the viability of the 

doctrine. In number of cases the court refused to lift the corporate veil for  

the purpose of imposing individual responsibility. The court specifically 

distinguished the liability flowing from participation in wrongful acts as 

"distinct from the derivative liability that results from 'piercing the 

corporate veil' where we would hold the owners of a less than bona fide 

corporation responsible for corporate acts.”

2.2 Analysis of Theories Imposing Individual Liability

None of the theories of liability presented in above is perfect, nor is any a 

panacea for problems courts face in adjudicating CERCLA or RCRA 

liability of individual corporate actors. Regardless of which theory is used, 

the courts have consistently failed to distinguish among various corporate 

roles. Virtually all of the decisions discussed in Part I involved closely-held 

corporations in which one individual was a majority stockholder, a director, 

and a corporate officer. Many decisions lump one or more of these roles 

together while applying a selected theory of liability, leading to confusing 

results Actions triggering liability as a corporate officer may be wholly 

insufficient to establish liability as a shareholder. Although the results may 

have been correct in the individual cases decided to date, future cases in 

which corporate roles are more widely distributed will require more precise 

judicial analysis.

2.2.1 The Personal Participation Theory 

This theory of liability is firmly rooted in the general corporate law. It finds 

support in the language of the statute also. The only criticism that this 

theory faces is that it may discourage or de-motivate those corporate actors 

who want to take positive action in relation to hazardous waste policy due 

to constant fear of incurring personal liability. However, tort case law 

clearly states that a corporate actor may be held liable under the personal



10  participation theory not only for misfeasance, but also for nonfeasance,  

an element overlooked by the prevention theory.Thus, although it may 

discourage individuals from seeking hazardous substance responsibilities, 

it should not be a disincentive for corporate actors who have hazardous 

substance responsibilities from performing them efficiently and 

effectively. But this theory is not suited for the purpose of determining the 

corporate shareholder responsibility in traditionally governed corporations 

because in these corporations shareholders usually play a limited role in the 

field of corporate governance. If the shareholder also holds corporate 

office, the personal participation theory is well suited to assigning liability 

in the individual's capacity as an officer, but not as a shareholder.

2.2.2  The Control Theory

Close analysis indicates that the control theory is somewhat similar to the 

participation theory, as the courts apply it. The only major distinction is that 

the participation theory creates liability for malfeasance or misfeasance, 

but the control theory also imparts liability in the case of nonfeasance by 

corporate officers. In the abstract, the control theory imparts liability based 

solely on a defendant's position as an officer. However, no court has 

assigned vicarious liability in this manner. In all cases using the corporate 

conduct theory, the courts have established liability based solely on the 

individual's status as a corporate officer with duties relating to hazardous 

substance control.

Thus, the failure to control corporate conduct in these cases represents little 

more than nonfeasance. Therefore, the control theory merely represents a 

special application of the personal participation theory.

10 SeeCarter v. Koehring Co., 283 So. 716,721 (La. 1973); accord Athas v. Hill, 476 

A.2d 710, 717 (Md. App. 1984); Schaefer v. D & J Produce, Inc., 403 N.E.2d 1015, 

1020-21 (Ohio App. 1978); Kerrigan v. Errett, 256 N.W.2d 394, 397 (Iowa 1977).



The major difference between application of the personal participation 

theory in the general corporate officer tort liability context and in the 

CERCLA context is that in the latter case, the corporate actor owes a duty to 

the third party rather than solely to the corporation. In the general tort 

context, the corporate. actor must not only be assigned the duty by the 

corporation, but must also undertake to execute the duty in a manner which 

moves the third party to rely upon the actor's performance.

2.2.3 Prevention theory

In its application it is somewhat similar to the control and participation 

theory, except the order of inquiry is reversed. Using the participation/control 

theory, the court first analyzes the corporate actor's conduct to determine 

whether the actor affirmatively participated in mishandling the hazardous 

substance. If the court finds such affirmative participation, the inquiry stops 

and personal liability results. If actual participation is not found it determines 

whether the officers of the corporate failed to perform his duty to prevent it. 

Then he will be jointly and severally liable with the corporation for non-

performance of his duty if the court finds so.

For this purpose the court first takes into account the actual authority of the 

corporate officials with respect in controlling the activities of the 

corporation and secondly, how the individual uses that authority. If the court 

finds misfeasance, or authority combined with nonfeasance, personal 

liability attaches.

However, it substantively differs from the participation/control theory, 

because it adds a third element if a corporate official unsuccessfully 

attempts to prevent an unlawful act.In Thomas Solvent the court appears to 

conduct a balancing test in which the actor's intentions, if worthy, might 

abrogate the CERCLA liability that would, otherwise attach but the 

problem is that this test is not defined by the court.



2.2.4 Piercing the Corporate Veil

The limited liability provided by corporate veil-piercing shields only non-

participating shareholders, and it is irrelevant to individual liability of 
11corporate officers  but it remains a very potent and viable option for 

assigning to liability to those shareholders who don't participate in the 

management of the company but they male illegal and abusive use of the 

corporate form of doing business. In enacting CERCLA, Congress intended 

that those responsible for pollution should pay the clean-up costs. Piercing 

the corporate veil implements the intent of Congress in cases in which a 

corporation is grossly undercapitalized or in which the shareholders have 
12systematically drained the corporate capital.

3. INDIVIDUAL CRIMINAL LIABILITY : OVERVIEW OF US AND 

EU JURISDICTIONS

Although the statutory penalties for environmental crimes are not limited to 

civil fines, enforcement through civil liability, as opposed to through 

criminal sanctions, has been most extensively explored and defined in 
13deterring environmental crimes.  Critics of this practice contend that merely 

imposing fines for releasing hazardous and toxic material into the 

environment is making environmental deterrence ineffective. Many 

11 Cindla A.Schipani, 'Taking it Personally; Shareholders  Liability For  Environmental 

Hazards', 27 J.Corp. L. 29 2001-2002, pp.21 
12 Under the normal veil-piercing theory, undercapitalization alone is not usually 

sufficient to disregard the corporate form. However, a court may be able to infer a 

fraudulent purpose if shareholders undertake hazardous substance operations with 

insufficient intrinsic capital or insurance to fund possible environmental liability, 

particularly if the assets of a closely-held corporation are continuously drained as 

dividends, leaving only a shell to fund possible environmental liability.
13 Jason Blacksberg, et al., 'Environmental Crimes',38 Am. Crim. L. Rev.pp.607, 674 

(2001).



 business owners and corporate officers see such penalties as merely a cost of 

doing business; balancing their environmental actions against their balance 

sheets. Rather than paying for cleanup and morally accepting fault as 

mandated by law, environmental damage liability has become little more than 

a business decision for corporate officers whereby settlement with 

government regulators is translated into tax deductions and economic impact. 

     It is evident that the corporate law doctrine which states that a corporation 

may generally be held criminally liable for the acts of its agents can apply in 
14the environmental law context.  Each environmental statute includes 

corporations in its definition of "persons" to be prosecuted for violations of 
15environmental laws.  "Corporate liability for environmental crimes is 'based 

on the imputation of agents' [or employees'] conduct to a corporation, usually 

through the application of the doctrine of respondent superior" and piercing 
16the corporate veil.  As a general rule, a corporation may be held criminally 

liable for the actions of its employees if the acts are done on behalf of the 

corporation and are considered within the scope of the employees' authority. 

Thus, the recent trend is to attempt to indict individual corporate officers 

instead of, or in addition to, the corporations themselves for criminal 

violations of environmental law.

The U.S. Supreme Court's interpretations of the federal Food and Drug 
17Administration's statute in United States v. Dotterweich  and United States 

18v. Park   are attributed with being the initial instances where the Court has

14 Patrick Birnie, International law and the Environment, (Oxford University Press, New 

York: 2008), p. 325
15 Elizabeth M. Jalley, et.al.,'Environmental Crimes', 39 Am. Crim. L. Rev. 403, 408 

(2002).
16 

ID.
17 United States v. Dotterweich, 320 U.S. 277 (1943)).
18 United States v. Park, 421 U.S. 658 (1975))



acknowledged that because of a corporate officer's superior position, he is 

more responsible for a corporation's harm to the public and to its greater 

good.The Supreme Court opined in both cases that at times the purpose of 

legislation is best pursued whereby criminal penalties imposed upon the 

officer himself may serve as a more effective means of regulation.

The cases, such as Dotterweich and Park appear to impose strict liability. 

The "responsible corporate officer" theory allowed for criminal convictions 

of individuals who were in the position to stop the crime, but did not. Actual 

knowledge of the crime was not required. 

During the period of time when piercing the corporate veil was frequently 

allowed, intent was not a problem because it was necessary to show 

criminal intent to establish fraud.  Without this, the veil could not be 

pierced.  Once intent was determined, it carried over into the area of 
19personal liability. Today, however, the question of intent is easily solved.    

The environmental statutes expressly state the intent necessary to find 

liability for their violation. Problems still arise, though, when courts 

attempt to interpret the meaning of these statutes that what is the standard of 

mens rea is required to constitute a crime under the act.

20Mens rea  can be divided into three possible degrees: specific intent, 

general intent, and strict liability arising from public welfare offenses. 

Specific intent, the highest degree of intent, requires more than the intent to 

do the specific act that the law prohibits. General intent crimes, on the other 

hand, merely require that the act be done with a sufficient level of 

awareness. Finally, strict liability crimes arise out of those offenses which 

would cause so much harm to the public welfare that no knowledge of the 

illegality or harm of an act is needed.  In determining how to apply the intent 

requirement of environmental statutes, it is useful to look at the purpose 

behind those statutes. The most fundamental purpose of the criminal

19 Patrick Birnie, International law and the Environment, (Oxford University Press, New 
York: 2008), p. 322.
20A fundamental principle of Criminal Law is that a crime consists of both a mental and a 
physical element. Mens rea, a person's awareness of the fact that his or her conduct is 
criminal, is the mental element, and actus reus, the act itself, is the physical element.



  processions  of environmental statutes is deterrence.   While civil liability 

leads to fines, fines may not have much of a deterrent effect when dealing 

with environmental crimes.  The defendant is often the director or owner of 

a large corporation and, therefore, large amounts of money are often 

involved.  It seems likely that some directors or owners may figure in a 

possible fine as a business expense of either the corporation or of his own 

personal assets. This would do very little to further the purpose of 

deterrence.   A criminal record and possible imprisonment, however, may 

be a much more effective deterrent, but the need for a specific intent would 

make it difficult to find criminal liability and would allow a corporate 

director to remain purposely ignorant of the acts of his corporation.  This, 

again, seems to be against the general purposes of the environmental 

statutes.   This narrows the necessary requisite intent to either one of a 

general intent or one of strict liability.   The federal government has recently 

shown that it is serious in its enforcement of environmental statutes, by 

issuing criminal sentencing guidelines  which require judges to use a strict 

mathematical formula to determine the exact sentence to be imposed. This 

may be a sign that some lesser intent may be tolerated in the future when 

ascertaining the existence of liability.

The key word in most of these statutes is "knowingly." However, 

"knowingly" could mean either that the defendant knew, or should have 

known. It may be argued that the specific insertion of the word 

"knowingly," in these regulations was meant to require a general intent. It 

can also be argued, however, that although a general intent may be required 

in form, strict liability was intended to be applied in practice.  Courts can 

use the doctrine of the "responsible corporate officer" as a substitute for the 

mens rea element.   In other words, some knowledge must be shown; but, if 

the defendant was in such a position where he should have known about his 



 corporations violations, and may have been able to avoid them, this will be 

substituted as knowledge.   Take, for example, a case where the 

owner/director of a large corporation wishes to maximize profits by cutting 

corners in all phases of his corporation's activities.   He makes these desires 

clear to all of the department heads who work under him.  One department 

head makes a decision to illegally dump the hazardous by-products 

produced by the corporation.  The owner of the corporation knew that his 

instructions would most likely lead to some illegal activity, but by 

remaining purposely ignorant of the specific details, he expects that he will 

be protected by the doctrine of limited liability.  If this environmental crime 

were a specific intent crime, the owner would not be liable since he had no 

specific knowledge of the unlawful activity.  It seems clear from this 

hypothetical, however, that such a case is not just.   By virtue of his superior 

position, this owner should know, and therefore be held accountable for, the 

process being used to dispose of this waste.   Also, in the same vein or by 

virtue of his responsible position, he should be held liable for any illegal 

activity.  By using the responsible corporate officer doctrine, the court can 

find such liability.   In accepting the responsible corporate officer doctrine, 

courts are thereby establishing a form of strict liability.

The importance of criminal responsibility is that it provides added 

incentives to refrain from harmful conduct by emphasizing its culpable 

character, and, in many cases, by allowing more stringent enforcement 
21measures or penalties to be imposed.  In 1998 the Council of Europe 

enacted a convention for the protection of the environment through criminal 

law the main purpose of this agreement is to further consolidate common 

criminal policy for the protection of the environment. It is based on the 

assumption that criminal law has an very important role in this respect, and 

serious violations of the environmental law criminalized and made subject 

to adequate penalties. Article 2 of it requires the parties to criminalize 

polluting discharges, disposal, treatment storage, etc, when  these are 

unlawful, intentional and reach a threshold of substantial injury. Article 3 

allows this obligation to be extended to the same acts when committed 

negligently. This convention confers jurisdiction to those states only on 

whose territory, ships, or aircraft the offence is committed, and it provides 

21Patrick Birnie, International law and the Environment ,(Oxford University Press, New 
York: 2008), p.329.



 sanction to take into account the seriousness of the offence. Imprisonments, 

fines, confiscation of assets, and measures of the reinstatement of the 

environment are envisaged. However, this convention never comes into 

force as the member states failed to ratify it. Later on Another attempt was 
22made in the form of   Directive 2004/35 / EC environmental liability with 

regard to prevention and remedying of environmental damage (hereafter 

ELD) provides a legal framework for the purpose of introducing an system 

of environmental liability for EU industrial, commercial and other 

operations. The prevention and remedying of the environmental damage is 
23to be implemented through the furtherance of the polluters pay principle.

The ELD differentiates between two types of liability: strict and fault based. 

Strict liability applies in respect to environmental damage or the imminent 

threat of such damage caused by the operation of activities under legislation 

listed in Annex III to the Directive, e.g. integrated pollution prevention and 

control (IPPC) and waste activities subject to permit or registration. Strict 

liability means that a causal link between the occupational activity and the 

environmental damage is sufficient and no fault or negligence by the 

operator of the occupational activity is necessary to trigger liability. Strict 

liability covers all forms of environmental damage, i.e. damage to water 

resources and land, as well as damage to protected species and natural 

habitats covered by the Birds and Habitats Directives. Fault-based liability, 

on the other hand, means that the operator of the occupational activity, 

through a deliberate action, omission, or negligence, has caused the 

environmental damage. These directives are even applicable on those 

operators whose activity has caused imminent threat to the environment.

22 The ELD was adopted by the European Parliament and the Council on 21 April 2004 
and the deadline for its transposition in the Member States (MS) was 30 April 2-007.
23 That an operator whose activity has caused the environmental damage or the imminent 

threat of such damage is to be held financially liable, in order to induce operators to 

adopt measures and develop practice to minimize the risk of environmental damage so 

that their exposure to financial burden is reduced.



4.INDIVIDUAL ENVIRONMENTAL RESPONSIBILITY: 

POSITION IN INDIA

4.1  Legal Framework in India

The principle of individual environmental liability had found recognition in 

the various acts which are made to dealt with the growing problem of the 

pollution. S. 47 of The Water( Prevention and Control of Pollution) Act, 
241974  provides for the criminalization of the corporate personnel who 

pollutes the environment.Same provision incorporated mutatis mutandis in 

the Air Pollution Act, 1971(Section 40) and Environment Protection Act, 

1986(Section 16) .it provides for that every person who is in charge of the 

company is liable for the offence of the company unless he proves that it has 

been committed without his knowledge or that he exercised all his due 

diligence to prevent its commission. The second sub section of the section 

provides for the offence committed by the corporate officials either due to  

his connivance or attributable to any neglect, then they shall also be 

regarded as guilty for the offence and should be  prosecuted 

24 S.47 of the Water Act provides that (1) Where an offence under this Act has been 
committed by a company, every person who at the time the offence was committed was 
in charge of, and was responsible to the company for the conduct of, the business of the 
company, as well as the company, shall be deemed to the guilty of the offence and shall 
be liable to be proceeded against and punished accordingly:
Provided that nothing contained in this sub-section shall render any such person liable 
to any punishment provided in this Act if he proves that the offence was committed 
without his knowledge for that he exercised all due diligence to prevent the commission 
of such offence.
(2) Notwithstanding anything contained in sub-section (1), where an offence under this 
Act has been committed by a company and it is proved that the offence has been 
committed with the consent or connivance of, or is attributable to any neglect on the part 
of, any director, manager, secretary or other officer of the company, such director, 
manager, secretary or other officer shall also be deemed to be guilty of that offence and 
shall be liable to be proceeded against and punished accordingly.
Explanation--For the purpose of this section,--
(a) "company" means anybody corporate, and includes a firm or other association of 
individuals; and
(b) "director" in relation to a firm means a partner in the firm.



25accordingly.  this sub section is not confined only to a person in charge of 

the company and responsible for its affairs, it applies to every officer of the 

company however small he may be. But his connivance or neglect has to be 

proved, but it does not require actual participation or mental support of the 

officer.

It is not of much surprise that, given the threat of imprisonment and fines, 

the individual corporate officers liability has been the subject matter of 

massive litigation. Challenges to actions against these officials generally 

are in the form of motion to quash the action brought under section 482 of 
26the Criminal Procedure Cod.  Many courts have refused to grant these 

motions when they are based on technical defects in pleadings. The 

statutory provisions of the Act apart, the Higher Courts have taken a strict 

approach while dealing with the offences under the act. Attempts to evade 

the law have been thwarted by the courts. Apart from that Supreme Court 

and few have also embarked on complex administrative exercises, 

especially since the late 1980s. the best example of is the Ganga Pollution 
27Case,  a massive judicial effort to help clean the river Ganga. In the case of 

28Uttar Pradesh Control Board v Modi Distillery,  the State board initiated 

proceeding against company and its officials. The Board's complaint 

erroneously designated corporate officials as officials of Modi Distillery, 

instead of Modi Industries ltd. The corporate officials sought to quash the 

prosecution on the ground that under s 47 could not be prosecuted if the  

company was also not prosecuted. The Supreme Court reversed an order 

quashing a prosecution under S44 of the Water Act. In Uttar Pradesh  

25 Shyam Divan ,EnvironmentalLaw and Policy In India,(Oxford University Press,New 
Delhi: 2005) p. 190.
26 Section 482 of the Criminal Procedure Code Provides for inherent powers of  a High 
Court to prevent an abuse of the judicial process or to secure the ends of the justice.
27 M.C. Mehta v Union of India AIR 1988 SC 1037 and 1115
28 AIR 1988 SCC 1128



29 Pollution Control Board v Mohan Meakins ltd,  the Supreme Court revived 

a prosecution launched in 1983 against the company and its directors that 

had been erroneously quashed by the lower court and held that those who 

are responsible for discharging the noxious effluents are unaware about the 

enormity of injury that it inflicted on public health, animal life etc so the 

courts should not deal with the prosecution of the offences under the Act in a 
30casual or routine manner.

Discussing the liability of manager, the Calcutta High Court in KK Nandi v 
31 Amitabh Banerjee  held that a person designated as manager of a company 

is prima facie liable. The court observed that whether or not he was in fact 

the overall-in-charge of the affairs of the factory or whether or not he had 

any knowledge of the violations of the Act, are questioned of the fact 

detrmined at the stage of trial. In this case, the complaint initiating the 

prosecution against the manager of the company, did not enumerate how he 

was responsible and hoe he had violated the Act. In Mahmud Ali v State of 

Bihar, the court impleaded the managing director of a company charged 

with the violations of the Water Act though his name was not mentioned in 
32 the original complaint. In Z Kotasek v State of Bihar, the company tried to  

evade the prosecution on the ground that since the board had not sanctioned 

the complaint, the manager was not liable and also that the report was not 

analysed. Further, it was alleged that the state board no jurisdiction since 

Ganga was an interstate river. However, the Court rejected all these   

arguments, held that the board had jurisdiction to regulate polluting 

discharging effluents at a point within the state. The significance of the

29 (2000) 2 SCALE 532
30 Sanjay Upadhyay, Water Laws, Air Laws and the Environment, (LexisNexis 
Butterworths, Nagpur: 2005), p. 30.
311983 Cr LJ 1479
321984 Cr. LJ 683.



 word 'directly in charge' was explained in the case of NA Palkhiwala v MP 
33  Pradushan Nivaran Mandal. IT was observed that it exclude those persons 

who are not directly responsible for the business of the company. In this 

case, the court asserted that the offences committed by the company was not 

one for which the Chairman and the Deputy Chairman were directly in 

charge and thus quashed the proceedings against them.

34In the case of Dwarka Cement Works Ltd. V State of Gujarat,  the court held 

that the directors of a company have to produce material record to prove that 

they are not looking after day to day working of the company. It was 

observed that in social welfare legislation like Air Act, it is the duty of the 

accused to bring to the court the facts within their special knowledge as 

functionaries of the court. The accused are expected to disclose the names 

of the persons who would be vicariously responsible for the offences of the 
35company.

Most of the state pollution control boards have enjoyed very little success in 

bringing the officials of the company as violators under pollution control 

laws. One of the few reported decisions in a case where the board had 

successfully prosecuted the polluter is the Punjab and Haryana High Court 
36judgment in Haryana State Board v Jai Bharat Wollen Finishing Works.  

Jai Bharat discharged untreated effluent into an open drain in Panipat City 

without obtaining the consent of the Board. A number of notices was issued 

by the board were ignored by the firm and eventually on the basis of a test 

sample, the board prosecuted the firm, one of its partner and its manager.

33
 1990 Cr LJ 1856
34 

(1992) 1 Guj Law Herald 9.
35

Sanjay Upadhyay,Water Laws, Air Laws and the Environment, (LexisNexis 
Butterworths, Nagpur: 2005), p. 34.
36 

1993 For. L.T.101



The legal framework as it stands in India today ranging from the 

Environment Protection Act to the Air and Water Pollution control statues 

are however not adequate to bring individuals under the legal landscape for 

the purpose of holding them liable. The provisions are not muscular enough 

to prevent the individual from escaping from liability in respect of the 

crimes that maybe committed in respect of the environment. In recognition 

of this laxity in the laws and the potential misuse of it by individuals, the 

judiciary stepped in. In the Oleum Gas Leak Case, Supreme Court led by 
37Justice Kuldip Singh pronounced the absolute liability rule.  However, 

despite the judiciary recognizing the absolute liability rule to be applicable 

in India, it is yet to find a place in any of the environmental statutes in India. 

This is despite the fact that the Environment Act was enacted subsequent to 

the judicial promulgation. Even presently, there is no proposal to amend the 

laws in order to incorporate the absolute liability rule in the statutes.

4.2 EU – India: Comparative Analysis

After going through the provisions relating to the corporate individual 

environmental liability, both in India and European Union, we can easily 

make the following observations regarding the provisions governing the 

corporate individual environmental liability at both places; 

• EU also provides liability for the 'imminent danger' to the 

environmental damage; whereas no such provision in India – In 

India the provisions of corporate individual criminal liability 

comes only into picture when the activities of the corporate 

individuals or that of the corporation have caused damaged to the 

37 In India, absolute liability is a standard of tort liability which stipulates that where an 
enterprise is engaged in a hazardous or inherently dangerous activity and harm results to 
anyone on account of an accident in the operation of such hazardous or inherently 
dangerous activity resulting, for example, in escape of toxic gas the enterprise is strictly 
and absolutely liable to compensate all those who are affected by the accident and such 
liability is not subject to any of the exceptions which operate vis-à-vis the tortious 
principle of strict liability under the rule in Rylands v. Fletcher.



environment and not before that, whereas, in European Union Countries, 

corporate officers are also liable even when there activities does not causes 

danger to the environment but there is mere possibility, that there activities 

are causing imminent threat to the environment. 

•  EU Directive is broader as in provides liability for 'environmental 

damage' whereas Indian legislation restricts to offences provided 

in the statute only-The another difference regarding the corporate 

individual environmental liability at both places is that whereas, 

in India, the liability of the individuals are limited to the offences 

which are provided in the Statute only in comparison to EU where 

the liability is generally for all environmental damages and not 

confined merely to the offences which are mentioned in the 

statute.

• EU provides for strict mens rea as opposed to general mens rea in 

India - The difference between the two is regarding the required 

amount of mens rea which is essential to constitute an offence. In 

EU it is comparatively easy to prove the environmental crime as 

there is requirement of strict liability If such a statute is construed 

to purposely omit criminal intent, a person who commits the 

crime may be guilty even though he or she had no knowledge that 

his or her act was criminal and had no thought of committing a 

crime. All that is required under such statutes is that the act itself is 

voluntary, since involuntary acts are not criminal. In India there is 

requirement of general mens rea which requires  that the act be 

done with a sufficient level of awareness.

CONCLUSION 

It is now clearly demonstrated through this paper that the civil penalty

is not sufficient enough to curb the dangers from the corporations



because they are treated as their business costs and shown as expenses in the 

balance sheet of the company and also if a company can maximize its 

earning even by paying the fines for the violating the environment laws, 

they are more willing to do so for, and it is a very escape route especially for 

those multinationals corporations whose business revenue can easily 

surpasses the economy of many developing countries. Therefore, the other 

viable option which is left with the enforcing authorities is to individually 

criminalize the individual corporate officials for the acts which they had 

committed. But here again the authorities are not successful because of the 

requirement of proving the necessary mens rea which is required to 

constitute the crime, which is very difficult to prove in the corporations 

where number of peoples works, which can easily led to a confusion that 

who is responsible for whom and towards which activities of the 

corporations. As in India there is requirement of proving that the corporate 

officials had committed the acts 'Knowingly', which is very difficult to 

prove as compared to the Strict Liability where the act in itself is crime 

regardless of the intent, which ultimately leads to the escape of the 

corporate officials.

      The complexity and difficulty in imposing the criminal liability clearly 

exemplifies why the civil liability and penalties of violations of 

environmental statutes have become the general practice, even when 

criminal sanctions do exist in the statute. The advocates' current status of 

environmental prosecutions asserts that the civil liability scheme is suitable 

only where the cleanup of the site is required or needed. But, if the purpose 

of the enactment of environmental statutes is not only to effectuate cleanup, 

but to deter public welfare harms, how can such statutes be effective when 

an officer who is faced with liability makes his decision to commit an 

environmental crime based on his balance sheet rather than facing jail time? 

Where does this leave criminal environmental prosecution? If the two   



tenets i.e lifting of the corporate veil and the doctrine of the responsible 

corporate officer used to hold corporate officers criminally liable in 

environmental cases barely leads to any successful imposition of criminal 

penalties, will corporate officers ever be faced with criminal liability for 

such harms?

For the purpose of lifting the corporate veil, there is a requirement of 

high standard proof, because it is needed to protect an individual officer 

from being held criminally responsible for something that he truly had no 

control or knowledge over, especially in the context of large corporations 

with thousands of employees and subsidiaries. It would not be a violation of 

due process considerations if an officer was to be held responsible for 

actions that he committed, nor had knowledge were being committed or 

directed to be committed. But the soft side of this is that it leads to the escape 

of many corporate officers because piercing the corporate veil requires the 

prosecutor to prove more than the requisite mens rea of "knowing" that he 

knew of the criminal activities and that he consented to their 

commencements. In essence, piercing the corporate veil requires that the 

officer and the corporation be proven to be one.

In comparison to the above doctrine which requires a very high level of 

mens rea, the doctrine of Responsible Corporate Office, requires a low level 

of mens rea, what it requires the corporate officer was in a responsible 

position to know of the offensive activity of the corporation where he may 

be able to either prevent or curtail that activity. Failure to do so would lead to 

a criminal offense. Undoubtedly, proponents of the doctrine and the courts 

that have adopted this tenet see it as the ultimate alternative to the 

complexity and daunting task of proving that the corporation and its officer 

is and acts as a singular actor. It makes no distinction between whether the 

officer was acting within his capacity as an officer or as a high-level



employee or not. Rather, it epitomizes the ideal that as a corporate officer 

there is a heightened responsibility to society in the protection against 

public welfare against harms. A failure to practice that responsibility will 

lead to criminal liability.

But the lower level of mens rea however, has created a disparity in the 

courts and ambiguity in how it should be applied. With opinions ranging 

from an officer 'must have been personally involved in the criminal 

environmental activity,' to 'an officer can be inferred to have participated 

somewhat in the crime,' it is evident that the Supreme Court and the High 

court's still have not been able to find a successful and uniform rule of law in 

the doctrine's application. Furthermore, it is unclear as to whom and how far 

up the corporate ladder the mens rea requirement applies.

Because of the difficulty in using these two doctrines separately, to 

overcome this problem what can we do is to merge two doctrines. By doing 

so, the standard of proof for proving the relationship between the 

corporation and its officer (as in the context of piercing the corporate veil) 

would be lowered and the 'knowing' and 'responsible' mens rea (as in the 

context of the responsible corporate office doctrine) would be raised. In 

short, why not adopt the two doctrines and merge them together as one? 

Arguably, by doing so, the inequities and complexities of the two doctrines 

would drop out and the standards would be less daunting to prove.

Only when corporate officers are forced to make decisions not based on 

balance sheets, but on fear of incurring personal and derivative criminal 

liability, will criminal environmental actions cease and corporate officers 

begin to effectively govern and monitor the actions of their employees. In 

essence, to prevent environmental public harms, we have to find the means 

to force corporate officers to govern their own corporations.
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